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The extent of access that parties should  
have to each other’s electronically stored 
information (ESI) continues to roil the 

courts. In one recent case, Cornwell v. Northern 
Ohio Surgical Center, a court looked into whether 
a plaintiff could make “mirror images” of the 
defendants’ hard drives.

Case history

The plaintiff brought a wrongful death suit 
after his wife suffered a cardiac arrest during 
arthroscopic knee surgery and died six days later. 
The surgeon denied that he’d known of the 
patient’s pulmonary hypertension at the time  
of the surgery.

In depositions, the plaintiff elicited conflicting 
testimony from the defendants’ employees on 
whether certain notations regarding the condition 
were in the patient’s file. The plaintiff subsequently 
amended the complaint to add claims for spoliation 
of evidence and fraud.

The plaintiff also filed a motion asking the court 
to permit his forensic computer expert to make 
a “mirror image” of the hard drives upon which 
several documents were created. The trial court 
granted the motion. It ordered the defendants 
to allow the plaintiff and his expert to examine 
the drives and laid out a specific protocol for the 
expert, including a process to protect privileged 
information.

3 arguments on appeal

On appeal, the defendants made three arguments 
against the motion to the Court of Appeals of 
Ohio for the Sixth Appellate District:

1. Disclosure prohibited. They contended state 
law regarding privileged communications between 
patients and doctors prohibited the disclosure of 
privileged health information to the plaintiff and 
his expert. The court agreed that they couldn’t 
view the privileged communications of any of the 
patients that were on the drives. But, it pointed out, 

the expert provided testimony that he 
wouldn’t need to examine the contents  
of the separate files.

Rather, after the mirror image was  
created, he would search only for key 
words approved by the trial court. The 
expert would then create an index of files 
with those terms and provide it to the 
defendants to generate a privilege log.

2. Privileged information at risk. 
They argued “broad” search terms 
would surely “pull up” privileged  
information, subjecting the defendants 
to liability for the nonconsensual  
disclosure of patient information.  
The expert, however, had testified  
that, while the search would list any 
documents with the words, he wouldn’t 
view the documents themselves.
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The court further noted that the trial court’s 
order directed that the defendants’ attorneys  
also wouldn’t view the contents of the listed  
documents. They were simply to compile a  
privilege log from the list. If the plaintiff wanted 
to challenge the privilege related to any docu-
ment, it would do so in court. The judge would 
determine whether any challenged document  
was privileged. In short, no one other than the 
judge would view the documents’ content.

3. ESI rule blocks authorization. They asserted 
that Ohio’s rule regarding production of ESI  
for inspection didn’t authorize unrestricted  
direct access to the drives. They cited the notes  
to Federal Rules of Civil Procedure 34, the  
corresponding federal rule, to argue that it’s  
only when the responding party can’t make  
data usable that the discovering party can be 
required to use its own devices to render the  
data usable.

Therefore, they claimed, only the defendants 
could supply the plaintiff with the data. The  
court disagreed, citing evidence that raised an 
inference of the defendants’ improper conduct 
and the direct relationship between the drives  
and the plaintiff’s ability to prove his spoliation 
and fraud claims.

Privilege not protection

The appellate court noted that many courts have 
permitted mirror imaging to access data on hard 
drives. Particularly where a direct connection 
links the claims and the computers, even privilege 
might not protect the drives. F

When a divorce includes a private busi-
ness interest, expect a fight. Value is 
in the eye of the beholder — and even 

trained appraisers rarely see eye-to-eye. Valuation 
discrepancies are most common when a business 
has intangible assets, such as customer lists, patents 
and goodwill. To complicate matters, there’s little 
consensus nationwide on how courts should divvy 
up intangibles.

A clear understanding of U.S. legal precedent  
and the theory underlying goodwill allocations  
can help divorcing spouses achieve equity. It’s  
not uncommon for judges to look to other  
jurisdictions for guidance — especially when 
comparable in-state case law is scarce. Moreover, 
choice of venue (when applicable) can have a 
material impact on asset distributions.

Slicing the pie

Business value can be 
broken down into two 
pieces. First, tangible (or 
hard) assets include such items as cash, receivables 
and equipment. These items are typically recorded 
on a company’s balance sheet. The difference 
between tangible assets and liabilities (such as pay-
ables and bank debt) is called net tangible value.

The second component is intangible value, which 
equals the difference between fair market value 
and net tangible value. Often, divorce courts lump 
all intangible value into a catchall phrase called 
“goodwill.” Goodwill may include other identifi-
able intangible assets, such as patents, customer 
lists, brands, leases and proprietary software.

It’s complicated
Goodwill in divorce proceedings provokes much conflict

After the mirror image was created, 
the expert would search only for key 
words approved by the trial court.



3 divisions of goodwill

Generally, U.S. courts divide goodwill three  
different ways:

1. Majority view. More than half of the states 
differentiate between enterprise and personal 
goodwill. (See “Digging deeper.”) Personal  
goodwill is specifically excluded from the marital 
estate, but enterprise goodwill is included.

2. All-inclusive view. The second most common 
treatment is to include all business value in the 
marital estate. No distinction is made between  
personal and enterprise goodwill.

3. Minority view. Least common is an approach that 
excludes all goodwill from the marital estate. Here, 
appraisers separate value into tangible and intangible 
components, but they don’t analyze it further.

A handful of states have yet to take sides, and  
others have made inconsistent rulings on good-
will. Although goodwill is generally associated 
with professional practices, some states have ruled 
that other types of businesses — including auto 
dealerships and construction contractors — also 
possess personal and enterprise goodwill.

The treatment of goodwill in divorce cases (see main article) is ever evolving. Case in point: Last year, the Kentucky 
Supreme Court affirmed a Court of Appeals decision to include enterprise goodwill, but exclude personal goodwill, 
from marital estates. Previously, Kentucky family courts had made no distinction between the types of goodwill.

In Gaskill v. Robbins, the wife (Gaskill) was an established oral surgeon in Bowling Green, Ky. Gaskill’s CPA valued the 
business at about $220,000, using the cost approach to valuation. No value was attributed to goodwill. Robbins’ expert 
averaged four methods to arrive at a value of $670,000, including goodwill and assuming a noncompete agreement.

The trial court accepted Robbins’ value, because prior case law didn’t differentiate enterprise and personal goodwill. 
Gaskill appealed, arguing that personal goodwill was nontransferable and, therefore, should be excluded from the 
marital estate. The appellate court agreed with Gaskill, citing case law outside of Kentucky, such as May v. May in 
West Virginia and Yoon v. Yoon in Indiana. 

When the case went before the Supreme Court, it likened personal goodwill to an advanced professional degree, 
which isn’t marital property in Kentucky. Like professional degrees, personal goodwill can’t be transferred to 
another person but belongs exclusively to the practitioner. 

The court also chastised the trial court for accepting a value that assumed a (nonexistent) noncompete agreement 
and relied on a blind average of four methods. As a result of these errors, the case was remanded to the trial court 
to revalue Gaskill’s practice and to exclude personal goodwill from the marital estate.

Kentucky joins the majority
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Digging deeper

Many jurisdictions break down intangible value 
into two pieces. Enterprise (or business) goodwill 
is linked to the business itself. Companies with 
established brand names, accessible locations and 
an assembled workforce likely possess enterprise 
goodwill.

Conversely, personal goodwill is inextricably 
linked to the business owner and can’t easily  
be transferred to a buyer. Personal goodwill is  
a function of an owner’s reputation, skills and  
personal efforts. 

The logic behind excluding personal goodwill  
is that it represents a spouse’s future earnings 
capacity. Some courts have determined it’s unfair 
to credit a nonmonied spouse for a company’s 
personal goodwill and then award maintenance 
payments based on future earnings.

Calling an appraiser

The only real certainty regarding goodwill is  
that, when a private business interest is at stake, 
a valuation professional is needed. Do-it-yourself 
appraisals present a minefield of potential errors. 
One common mistake is automatically equating 
net book value with net tangible value. (An  
asset’s book value doesn’t always equal fair  
market value.)

For example, companies that use accelerated 
depreciation methods might undervalue  
equipment. Or a building might be worth less 
than book value due to a depressed real estate 
market. Parties need an experienced appraiser  
to analyze value and break it down into the  
necessary components. Moreover, judges often 
appreciate a thorough written report from an 
objective professional. F

There are many ways to approach a business 
valuation. And even the same approach can 
yield different results depending on which 

calculations are used and what conclusions are 
ultimately reached. If the respective valuation 

reports of two parties are so far apart that an 
agreement seems unlikely, a third appraiser 
can be engaged to provide another opin-
ion in the form of a rebuttal report.

A variety of situations

Rebuttal reports can be useful in a variety of 
situations. For example, suppose two owners dis-

pute the value of their auto dealership. The owner 
hoping to dissolve her interest hires an appraiser 
who values the business at $7.5 million. The other 
owner’s expert estimates that the company is worth 
$5.5 million.

Neither side will split the $2 million difference. 
So, they jointly hire a third expert to compare and 
contrast the two valuations. After sorting through 
the minutiae, the rebuttal expert discovers that  
the appraisals are remarkably similar, except for 
two key differences: 1) an adjustment for excess 
owners’ compensation, and 2) an addback for 
excess working capital. 

As a result, the dispute evolves from an ambiguous 
question about the value of the business to a list of 
more specific questions. How much are the owner’s 
day-to-day contributions worth? Compared with its 
competitors, does the dealership have excess cash 
on hand? If there’s excess cash on hand, how much? 
To help the parties make an informed decision, the 
rebuttal expert also offers citations and reference 
materials on these two issues.

Rebuttal reports bring  
a third opinion to the table
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This fictitious example illustrates how rebuttal 
experts streamline the appraisal process and reduce 
overall appraisal costs. Rebuttal reports also facilitate 
settlement by pinpointing differences and putting 
technical appraisal issues in more user-friendly lan-
guage. When court is unavoidable, however, rebuttal 
reports help attorneys draft pointed deposition and 
trial questions.

Many forms

Rebuttal reports come in many forms. The appro-
priate length and format depend on the time and 
resources available, as well as the parties’ strategic 
preferences. 

For example, some experts and attorneys prefer 
oral rebuttals. They argue that less formal discus-
sions generate no tangible report for the opposition  
to review before court. Accordingly, oral reports 
preserve the element of surprise and minimize  
client costs. 

The primary downside is that oral rebuttals 
require attorneys to understand technical appraisal 
issues well enough to design salient deposition 
and trial questions. Incomplete testimony often 
misses key points and frustrates everyone involved. 
Oral reports also provide judges and jurors with 
nothing to review during deliberations.

No set rules

Court procedural rules and professional appraisal 
standards provide little guidance on how to prepare 
written rebuttals. Some experts issue lengthy formal 
rebuttal reports; others construct concise letters 
highlighting key findings. 

Content generally includes a description of the 
appraiser’s review procedures and a list of errors and 
omissions (or “findings and conclusions”), which 
is typically footnoted with authoritative references. 
When reviewing two divergent appraisals, rebuttal 
experts often break down the difference into its  
specific sources.

To demonstrate their objectivity, rebuttal experts 
usually disclose all errors and omissions, not just 
those that support their clients’ financial interests. 
Many appraisers also attempt to quantify how 
errors — individually and collectively — might 
affect the appraiser’s opinion.

In addition, rebuttal reports might respond to 
a rebuttal issued by the opposing expert or to 
an IRS inquiry. Typically, these responses clarify 
ambiguities in the appraiser’s original report, 
address alleged errors and defend the appraiser’s 
opinion with authoritative references.

A solid solution

Just as getting a second opinion in a medical situ-
ation can provide needed perspective on a health 
concern, getting a third opinion on a valuation 
issue can provide needed perspective as well. In 
this manner, a rebuttal report can offer a solid 
solution to the often hard-to-handle disputes that 
arise in regard to the appraisal of a business. F

To demonstrate their objectivity, 
rebuttal experts usually disclose  
all errors and omissions, not just 
those that support their clients’  
financial interests.
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Billing schemes rank among the most common 
types of occupational fraud, according to the 
Association of Certified Fraud Examiners 

(ACFE). What’s worse, says the ACFE, these crimes 
typically run for two years before being uncovered. 
The losses can really pile up in that amount of 
time, making effective detection devices for billing 
schemes particularly valuable.

Defining the crime

The ACFE categorizes billing schemes as a type of 
asset misappropriation. These crimes encompass 
any scheme in which an employee causes his or 
her employer to issue a payment by submitting 
invoices for fictitious goods or services, inflated 
invoices, or invoices for personal purchases.

For example, an employee could create a shell com-
pany that bills the employer for nonexistent services. 
Or a worker might buy personal items and then  
submit the invoice to the employer for payment.

In its 2008 Report to the Nation on Occupational 
Fraud and Abuse, which examined 959 cases of 
occupational fraud, the ACFE found that billing 
schemes were the second most common scheme, 
accounting for 24% of frauds among those who 
responded to the survey. Billing schemes were  
the most common type of small business fraud.

Detecting these schemes

Fraud investigators have several tools available to 
ferret out billing schemes. These include:

Data mining. A fraud investigator can deeply ana-
lyze data to find anomalies, hidden relationships and 
suspicious transactions in a company’s purchasing 
and accounts payable records. Running an analysis of 
vendor and employee addresses, for example, could 
turn up matching addresses that suggest payments 
are being made to fictitious vendors. Unusually high 
payments might indicate overbilling.

Ledger reviews. Investigators will examine a 
company’s general ledger accounts to look for dis-
crepancies that could signal purchasing fraud. For 
example, if inventory purchases don’t correspond 
with sales, the investigator might suspect the 
company has fallen victim to an excess purchasing 
scheme (if inventory purchases are too high for 
the sales level) or a fictitious sales scheme (if  
purchases are too low).

Statistical sampling. Investigators also can sub-
ject the supporting documentation for purchases 
to statistical sampling techniques that will reveal 
irregularities. Samples can be used to test specific 
characteristics, such as invoices that exceed a  
certain amount.

Hotlines. The ACFE survey found that tips con-
tinue to be the most effective means of detecting 
fraud. And anonymous hotlines shouldn’t be limited 
to employees; they also should include customers 
and vendors who might be in a position to witness 
suspicious behavior.

Combining approaches

The approaches described above are often most 
effective when used in combination. Each method 
can uncover anomalies that may lead to further 
investigation that employs other techniques to 
determine whether a billing scheme existed or is 
in progress. F

Fraud detection:  
Tools for uncovering billing schemes




